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DETAILED ACTION 
Election/Restrictions 

1 . Claims 1 1 , 28-29, 34-41 are witlidrawn from furtlier consideration pursuant to 37 CFR 1 .142(b), 
as being drawn to a nonelected invention, tliere being no allowable generic or linking claim. Applicant 
timely traversed the restriction (election) requirement in the reply filed on 3/27/2008. 

2. Applicant's traversal is not persuasive. Applicant failed to provide any evidence of how any 
reliable searches for the two inventions would necessarily co-extend with each other. Applicant 
presented arguments of how the claim language was similar between the two claims, but failed to provide 
evidence that the withdrawal of the restriction would not impose serious burden upon the Examiner. A 
restriction requirement cannot be properly traversed with a cost-benefit analysis stating that the burden 
imposed upon Applicant to maintain two separate patents which have not been issued at the current date 
would be greater than the burden upon the Office. The restriction requirement is made final. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1-2, 4-10, 12-27, 30-33, and 42-50 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Desai et al. (US 5,781,703). 

5. In regard to claim 1,10, 12, 27, Desai disclosed: 

dispatching a first request from the client to a server, said first request specifying a remote 
procedure call (RPC); column 4, lines 24-32 

receiving a first response from the server, wherein the first response corresponds to a result of 
the RPC specified by the first request; column 6, lines 10-42 
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in response to the received result of the RPC specified by the first response, measuring a latency 

from the client's dispatch of the first request to the client's receipt of the first response from the server; 

column 6, lines 10-42 

appending the latency information to a second request; and column 6, lines 6-10 
dispatching the second request appended with the latency information from the client to the 

server, said second request including another RPC different from the RPC in the first request. Column 6, 

lines 6-10 

6. In regard to claim 2, Desai disclosed: 

the client is a messaging client, and wherein the server is a messaging server. Column 4, lines 5- 

14 

7. In regard to claim 4, Desai disclosed: 

accumulating the latency information from the client at the server. Column 6, lines 6-10 

8. In regard to claim 5, Desai disclosed: 

accumulating the latency information for a plurality of clients at the server. Column 6, lines 6-10 

9. In regard to claim 6, Desai disclosed: 

accumulating the latency information for a plurality of clients and a plurality of servers at the 
server. Column 6, lines 6-10 

10. In regard to claim 7, Desai disclosed: 

each of the plurality of servers is a different type of messaging server. Column 4, lines 5-15 

11. In regard to claim 8, Desai disclosed: 

the plurality of servers includes at least one or more of the following: mail servers, public folder 
servers, and calendar/scheduling servers. Column 4, lines 5-15 

12. In regard to claim 9, Desai disclosed: 

the client is an e-mail client, and wherein the server is an e-mail server. Column 4, lines 5-1 5 

13. In regard to claim 13, Desai disclosed: 

receiving the first request at the server; recording, at the server, a request received time for the 
first request; recording, at the server, a response initiation time for the first response; calculating a server 
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processing time for the first request/response pair comprising a difference between tfie response initiation 
time for the first response and the request received time for the first request; sending the first response to 
the client; sending the server processing time for the first request/response pair to the client; and 
recording, at the client, the server processing time for the first request/response pair. Column 6, lines 10- 
42 

14. In regard to claim 14, Desai disclosed: 

the first response comprises the server processing time for the first request/response pair 
Column 6, lines 10-42 

15. In regard to claim 15, Desai disclosed: 

the performance data comprises the server processing time for the first request/response pair. 
Column 6, lines 10-42 

16. In regard to claim 16, 31, Desai disclosed: 

receiving the second request at the server; parsing the performance data from the second 
request; and updating at least one computer system memory resident performance data accumulator with 
the performance data. Column 6, lines 10-42 

17. In regard to claim 17, Desai disclosed: 

the at least one computer system memory resident performance data accumulator comprises: a 
request count accumulator; a request class count accumulator; a request rate accumulator; a request 
class rate accumulator; and a count of a performance data parameter value exceeding a threshold 
accumulator. Column 6, lines 10-42 

18. In regard to claim 18, Desai disclosed: 

generating an event log entry if the performance data triggers a performance data event and the 
performance data event would not contribute to a performance data event storm. Column 6, lines 43-49 

19. In regard to claim 19, Desai disclosed: 

triggering a performance data event comprises: a ratio of successful requests to total requests 
dropping below a minimum; and an average request latency rising above a maximum. Column 6, lines 
43-49 
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20. In regard to claim 20, Desai disclosed: 

contributing to a performance data event storm comprises generating more ttian a maximum 
number of performance data events in a particular performance data event class during a period of time. 
Column 6, lines 43-49 

21 . In regard to claim 21 , Desai disclosed: 

the performance data further comprises client server communications session invariant 
performance data context, and the performance data context comprising at least one performance data 
context identifier Column 6, lines 10-31 

22. In regard to claim 22, Desai disclosed: 

the performance data context further comprises one or more of the following: a client computer 
system host name; a client user name; a client network adaptor name; a client network adaptor speed; 
and a client network protocol address. Column 6, lines 10-31 

23. In regard to claim 23, Desai disclosed: 

the performance data further comprises one or more of the following: a server computer system 
host name; a server network domain name; and a server type. Column 6, lines 10-31 

24. In regard to claim 24, Desai disclosed: 

the performance data context further comprises one or more of the following: a globally unique 
identifier (GUID) associated with a client computer operating system process; and information regarding 
the client computer operating system process. Column 6, lines 10-31 

25. In regard to claim 25, Desai disclosed: 

the performance data context further comprises a globally unique identifier (GUID) associated 
with a client server communications session, column 6, lines 10-31 

26. In regard to claim 26, Desai disclosed: 

the second request further comprises an indication of at least one service desired of the server by 
the client. Column 6, lines 10-31 

27. Claim 30 is substantially the same as claims 12 and 13. 

28. Claim 32 is substantially the same as claims 12, 13 and 17. 
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29. In regard to claim 33, Desai disclosed: 

receiving tfie maximum performance data age threshold from the server Column 6, lines 10-31 

30. In regard to claim 42, Desai disclosed: 

a performance data remote procedure call (RPC) extension tag included in an RPC request for 
prefacing performance data associated with a client, said performance data RPC extension tag 
comprising: a performance data format version field; at least one performance data format flag; a 
performance data size field; and an uncompressed performance data size field; and column 6, lines 10- 
31 

at least one performance data block relating to the performance data RPC extension tag, said at 
least one performance data block comprising: a performance data block header, comprising: a 
performance data block size field; a performance data block format version field; and a performance data 
block type field; and a perfomnance data block body, wherein the performance data RPC extension tag 
and the at least one performance data block are incorporated in an RPC in each request/response cycle 
of the transmission of the RPCs. Column 6, lines 10-31 

31 . In regard to claim 43, Desai disclosed: 

the at least one performance data format flag is selected from a group consisting of compress 
performance data and obfuscate performance data, column 6, lines 10-31 

32. In regard to claim 44, Desai disclosed: 

the performance data block body comprises: a variable byte array storage area; and at least one 
string type field comprising an offset to a location in the variable byte array storage area where the value 
of the string type field is stored, column 6, lines 10-31 

33. In regard to claim 45, Desai disclosed: 

the performance data block type field indicates that the performance data block body contains 
client information performance data context pertaining to a client in a client server network, and wherein 
the performance data block body comprises: a client-generated client information performance data 
context identifier; a name of a computer system hosting the client; a name of a user utilizing the client; a 
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network protocol address associated with ttie client; a name of a network adapter associated with the 
client; and a speed of the network adapter associated with the client, column 6, lines 10-31 

34. In regard to claim 46, Desai disclosed: 

the performance data block type field indicates that the performance data block body contains 
server information performance data context pertaining to a server in a client server network, and wherein 
the performance data block body comprises: a client-generated server information performance data 
context identifier; a name of the server; a network domain name of the server; and a server type 
associated with the server column 6, lines 10-31 

35. In regard to claim 47, Desai disclosed: 

the performance data block type field indicates that the performance data block body contains 
client-generated performance data pertaining to a successful request/response pair between a client and 
a server in a client server network, and wherein the performance data block body comprises: a client- 
generated request identifier associated with the successful request/response pair; a round trip latency 
corresponding to a difference between a time at which the client initiated the successful request/response 
pair and a time at which the client received the response; and a server processing time corresponding to 
a difference between a time at which the server received the request of the successful request/response 
pair and a time at which the server initiated the response, column 6, lines 10-31 

36. In regard to claim 48, Desai disclosed: 

the performance data block size is 14 bytes, column 6, lines 10-31 

37. In regard to claim 49, Desai disclosed: 

the performance data block type field indicates that the performance data block body contains 
client-generated performance data pertaining to a failed request/response pair between a client and a 
server in a client server network, and wherein the performance data block body comprises: a client- 
generated request identifier associated with the failed request/response pair; a time to fail corresponding 
to a difference between a time at which the client initiated the failed request/response pair and a time at 
which the client determined that the request had failed; and a failure code corresponding to a reason for 
the failure of the request, column 6, lines 10-31 
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38. In regard to claim 50, Desai disclosed: 

the performance data block type field indicates that the performance data block body contains 
server performance data preference information for a server in a client serer network, and wherein the 
performance data block body comprises: an indication of whether to send client-generated performance 
data to the server pertaining to client communications with the server; an indication of whether to send 
client-generated performance data to the server pertaining to client communications with other servers in 
the client server network; and a performance data age threshold beyond which client-stored performance 
data should not be sent to the server column 6, lines 10-31 

Claim Rejections - 35 USC § 101 

39. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

40. Claims 34-41 are rejected under 35 U.S.C. 101 because the claimed invention is directed to non- 
statutory subject matter. 

41 . The above claims are software per se, and are not embodied on any hardware or storage 
medium. Based upon a reading of Applicant's specification, a data store is best interpreted as 
encompassing software perse. Claims 38-41 are entirely consisting of software modules. Software per 
se is not patentable. Parker v. Flook. 

Conclusion 

42. The prior art made of record and not relied upon is considered pertinent to applicant's disclosure. 

43. Ehrlichetal. US 6,598,078 

44. Friedrich et al. US 5,958,009 

45. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1 .136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing date 
of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Jeffrey R. Swearingen whose telephone number is (571)272-3921 . The examiner can 
normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Jason Cardone can be reached on 571-272-3933. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

Jeffrey R. Swearingen 

Examiner 

Art Unit 2145 

/J. R. S./ 

Examiner, Art Unit 2145 

/Jason D Cardone/ 
Supervisory Patent Examiner, Art Unit 2145 



